Penn State. 7 As part of a drug bust, Regopoulos was arrested and charged with a dozen counts of drug-related crimes. He pleaded guilty to three felony counts of delivering marijuana. 8 Each count carried a maximum of five years in prison. 9 Regopoulos received 9 to 23.5 months. 1° Yet because the maximum sentence was five years rather than ten for each conviction, none of Regopoulos's offenses constitute ACCA predicates; there is no chance that he would find himself subject to the ACCA's fifteen-year mandatory minimum at some point in the future.
This Comment argues that Congress should repair this defect by amending the Armed Career Criminal Act to define the predicate "serious drug offenses" and "violent felonies" by the sentence actually imposed rather than the maximum an offender could have received." Making this adjustment would ensure that our justice system imposes the most serious consequences on the most culpable offenders, align the ACCA with deportation standards in immigration law and with the Federal Sentencing Guidelines, and reduce the practical difficulties that are built into the present system.
I.

BACKGROUND OF THE ARMED CAREER CRIMINAL ACT
Congress enacted the ACCA in 1984 to address the growing threat to society posed by armed, repeat criminals. The ACCA created a "new federal crime" designed to keep "the most dangerous, frequent and hardened offenders" off the streets. 2 The Act mandates a term of fifteen years to life for a felon in possession of a firearm with three or more prior convictions for serious crimes. 3 The fifteen-year term was designed to "incapacitate the armed career The ACCA's fifteen-year minimum is triggered if the defendant has three or more prior convictions for drug distribution offenses or violent felonies. Those so-called "predicate" crimes are defined in part by the longest prison term a defendant could receive for committing the crime, regardless of the sentence actually imposed.s To qualify as a "serious drug offense," for example, the statute criminalizing the offense must prescribe a "maximum term of imprisonment of ten years or more."1 6 A "violent felony" must be "punishable by imprisonment for a term exceeding one year. ' 17 Importantly, "the sentences imposed are immaterial. "' 8 Because the sole measure of the offense's seriousness is the maximum term prescribed by law, some offenses that result in probation, low prison terms, or concurrent sentences will trigger the ACCA while some offenses that result in months or years of prison time will not. 1 9 As a result, many dangerous criminals cannot be charged under the ACCA, while some relatively minor offenders can find themselves facing fifteen years to life.
II. AMENDING THE ARMED CAREER CRIMINAL ACT TO RELY UPON THE SENTENCE IMPOSED
This Comment proposes amending the Armed Career Criminal Act to redefine "serious drug offense[s]" and "violent felon[ies]" as offenses meeting other ACCA requirements "for which a term of imprisonment of X months or more has been imposed," where Xwould be some number of months. To avoid narrowing the ACCA's scope, X would have to be lower than ten years for serious drug offenses and lower than one year for violent felonies. 2o. The current ACCA applies to offenders convicted of crimes that have maximum sentences of ten years for serious drug offenses and one year for violent felonies. 18 U.S.C.
A. Matching Consequences with Culpability
If the ACCA's application to an offender were based upon the imposed term rather than on the maximum sentence defined by statute for the crime, the ACCA would more accurately punish the most culpable offenders. To obtain a conviction, a prosecutor must prove only the legal elements of the crime. Those elements reflect state legislatures' judgments about the seriousness of a criminal offense in the abstract. But for any particular crime, a wide range of conduct may satisfy its statutory elements. Correspondingly, the culpability of offenders who commit the same statutory offense may vary. An Oregon college student caught selling two ounces of marijuana, for example, could be charged under the same state law that criminalizes trafficking in four tons of marijuana. 2 As a result, the mere fact of a conviction often fails to reveal whether a particular defendant is a hardened criminal.
In comparison to the fact of conviction, the length of an offender's sentence is more correlated with his culpability, because sentencing proceedings often take into account more detailed information about the offender's conduct. For example, many states and the federal government determine the offender's base score for sentencing by reference to the general crime he committed, but then impose sentence enhancements based on factors such as the defendant's criminal history, whether the offense was committed with a deadly weapon, or whether the defendant's conduct was "sexually motivated." 22 In other words, § 924(e)(2)(A)-(e)(2)(B). But far fewer offenders actually have sentences of those lengths imposed upon them. Instead, convicted criminals often are sentenced to community service, probation, or short prison terms. An offender found guilty in state court of a drug trafficking offense, for example, will receive an average of sixty months in prison or seven months in jail. while a trial coarsely determines guilt or innocence, the sentencing phase more finely measures culpability and calibrates the sentence accordingly.
B. Aligning the Armed Career Criminal Act with Deportation Standards and the Federal Sentencing Guidelines
Our justice system already emphasizes the sentence imposed in other contexts. Under the Immigration and Nationality Act (INA), for example, a lawfully present alien is generally deportable if he has committed an "aggravated felony." 23 The INA defines some (but not all) aggravated felonies, such as crimes of violence and theft offenses, by "the term of imprisonment." 4 Courts have interpreted that phrase to refer to the sentence imposed rather than to the jail time the offender could have received."
Similarly, the Federal Sentencing Guidelines use the sentence imposed when computing sentence enhancements based on prior criminal history. For example, defendants receive three criminal history points "for each prior adult sentence of imprisonment exceeding one year and one month imposed within fifteen years of the defendant's commencement of the instant offense. '' 6 The Guidelines Manual makes clear that " [t] o qualify as a sentence of imprisonment, the defendant must have actually served a period of imprisonment on such sentence. ' 2 7 Unlike the ACCA, the Guidelines "equate the severity of the prior offense with the length of the sentence imposed for the previous conviction. ' 23. 8 U.S.C. § n1 (a)(43) (listing and defining twenty-one categories of aggravated felonies).
24.
Id. § n1o1(a)(43)(F) (defining "a crime of violence" under the statute as a violent crime meeting other statutory requirements "for which the term of imprisonment [is] at least one year"); id. § ilol(a)(43)(G) (defining "a theft offense" under the statute as a theft meeting other statutory requirements "for which the term of imprisonment [is] at least one year"). The ACCA should employ the same framework that is applied in deportation proceedings and the Federal Sentencing Guidelines. 2 9 In all three contexts, the justice system imposes consequences based on the offender's culpability and future dangerousness. Bringing all three areas into alignment would benefit prosecutors, judges, and defendants by making sentencing proceedings more consistent and predictable.
C. Reducing Practical Difficulties
Aligning the ACCA with immigration law and the Federal Sentencing Guidelines would reduce practical difficulties and simplify theoretical complexities that are built into the present system. The Supreme Court recently decided in Rodriquez v. United States that the "maximum term of imprisonment prescribed by law" must be computed with reference to state repeat offender laws in addition to the statute of conviction." Now, lawyers and federal judges must search through state statutes to find state recidivist laws that would increase the maximum sentence prescribed by law. These searches are particularly difficult when state recidivist enhancements have not already been applied; in those cases, judges must figure out whether the repeat offender statute could have made the defendant eligible for an enhanced term. That inquiry therefore requires federal courts to answer complicated, unsettled questions of state law and to resolve factual issues about crimes committed decades in the past.
Many state repeat offender statutes, for example, allow convictions in outof-state jurisdictions to count as predicate offenses if they are "substantially similar" to offenses that would count as predicates under the home state's laws. 3 
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criminal defendant's intent, ' "" which could only be made after a thorough review of the record-a difficult task even for a state court. After Rodriquez, such questions must be resolved by federal courts as a matter of first impression.
Relying upon the sentence imposed to calculate ACCA sentence enhancements would make the search for state recidivist laws unnecessary. In trials ending with a jury verdict, the imposed sentence is readily available from basic court documents. In Wisconsin, for example, judges simply fill in the blank space on a standard form that reads: "IT IS ADJUDGED that the defendant is guilty as convicted and ... is sentenced to prison for __,34 Similarly, court forms in the State of Washington contain the sentence length on their face. 35 Plea bargaining agreements also clearly report the sentence length. 6 Thus, if the application of the ACCA was based upon the sentence imposed instead of the maximum sentence prescribed by law, complex searches through state statute books and inquiries into the facts of crimes committed years ago would be replaced by a simple glance at the record.
Because using the sentence imposed would simplify the court's task, it does not implicate the concerns expressed by the Supreme Court's decision in Taylor v. United States.
"
In Taylor, fearing a quagmire of "evidentiary disputes" and "collateral trials," the Court refused to allow federal courts to look beyond the fact of conviction and the statute defining the prior offense when applying the ACCA.
III. SENTENCING DISPARITIES: A DRAWBACK OF RELYING UPON THE SENTENCE IMPOSED
Despite the advantages of the approach discussed above, this Comment's recommendation could cause the ACCA to magnify disparities already inherent in sentencing. Studies have shown that race, gender, and age, among other arbitrary factors, are correlated with sentence length. 4 ' Amending the ACCA to rely upon sentencing decisions that exhibit these disparities might simply replace one evil with another.
Many racial or other disparities in sentencing, however, may be the product of bias that was present only at the trial phase. 42 In such cases, those disparities will exist regardless of whether the ACCA uses the sentence imposed or the statutory maximum, because both the fact of a defendant's conviction for a crime with a particular statutory maximum and his resulting sentence may have been influenced by the biased trial. Furthermore, in recent years, state and federal justice systems have increasingly used sentencing guidelines to constrain judicial discretion, 4 3 making it more difficult for bias to infiltrate sentencing. Indeed, state sentencing guidelines "are popular because they have proven more effective than alternative sentencing regimes as a means to promote consistency and fairness." 44 A recent report on sentencing concluded that "[t]he track record of state guideline systems in the domain of race and sentencing has been one of marginal but apparently positive effects." 45 Basing
States, 523 U.S. 224 (1998) . If that case is overruled, this Comment's recommendation would not be affected; the question of the length of the imposed term would merely have to be submitted to a jury rather than to a judge. 45. Kevin R. Reitz, American Law Institute, Model Penal Code: Sentencing, Plan for Revision, 6 BUFF. CRim. L. REv. 525, 586 (2002) .
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the application of the ACCA upon the imposed sentence would be a vote of confidence for these improving state sentencing regimes.
46
IV. IMPLICATIONS FOR THE ROLES OF PROSECUTORS AND JUDGES
Basing the application of the ACCA upon the sentence imposed would affect the plea bargaining relationship between prosecutors and defendants even before the defendant is charged under the ACCA. This effect would most likely magnify the role of judges and reduce prosecutorial power during plea bargaining. The current version of the ACCA encourages defendants to plead guilty to a lesser offense with a lower maximum prison term. Prosecutors enjoy unreviewable discretion when choosing which charges to pursue. 47 Thus the ACCA's current structure strengthens the prosecutor's role by allowing him to threaten a defendant with an ACCA-predicate conviction. Using the sentence imposed, on the other hand, would refocus the bargaining (at the margins) on the actual prison term rather than on the charged offense itself. This change would transfer some power from prosecutors to judges, who have more control over sentences imposed.
To be sure, the prosecutor's initial charging decision will continue to play an important role in determining the sentence imposed due to the existence of sentencing guidelines that limit judicial discretion, among other factors. 4s But in the wake of the Supreme Court's decision in Blakely v. Washington, 4 " which weakened mandatory state sentencing regimes, state judges retain substantial sentencing discretion. If the ACCA is amended to use the sentence imposed, state judges will likely play a more important role in determining which offenders can be charged under the ACCA. 
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While the issues raised by altering the balance of power between prosecutors and judges are complex,"° this Comment cautiously suggests that a shift of power from prosecutors to judges at the margins is desirable. Prosecutors' charging decisions are not regulated by statute;" 1 by contrast, state judges rely on sentencing commissions that include "judges, prosecutors, defense attorneys, correctional officials, public members, and sometimes legislators."" 2 The composition of these sentencing commissions may provide some democratic legitimacy to a judge's sentencing decisions. 5 3 Moreover, shifting power from prosecutors to judges would promote transparency. While plea bargains often are negotiated in a back room hidden from public view, a judge's sentencing decision is handed down in open court.
CONCLUSION
The Armed Career Criminal Act does not adequately distinguish hard-core, repeat criminals from relatively minor offenders. By focusing on the maximum term of imprisonment prescribed by law for prior offenses rather than on the actual sentence imposed, the ACCA allows many dangerous, recidivist criminals to escape its grasp and tolerates inequitable sentencing decisions. Amending the ACCA to rely on the actual term imposed would ensure that the most hardened offenders receive the longest sentences, bring the ACCA into line with deportation standards in immigration law and with the Federal Sentencing Guidelines, and simplify the work of prosecutors, judges, and defense lawyers.
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